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THE INTERCANTONAL LAW OF SWITZERLAND (SWISS 
INTERSTATE LAW) 

I. CHARACTER AND MEANING OE INTERSTATE LAW * 

Interstate law is the law governing the relations between the 
members of a confederation of states with each other, in so far as 
these are opposed to each other as states. It is distinguished from 
international law because its subjects are not sovereigns, but belong 
to a governed body of a superordinate commonwealth. As opposed 
to federal state law it is characterized by having for its object not 
relations of supremacy and subordination between the federation 
and its members, but relations of coordination between the members 
of the federal state. Interstate law is an intermediary conception 
between the law of confederations and the law of nations. 

Interstate law is above all of importance for confederations of 
states — that is, in the contemporary political world, only for federal 
states. And even in federal states this law is only so far to be met 
with, where the federal constitution has not deprived the states of 
their character of state and of their capacity for interstate inter- 
course. As the aim of federal states is precisely to put a strong, 
uniform, national organization in the place of the imperfect inter- 

i Interstate law in contradistinction to international law signifies the law 
between the states of a compound state, particularly of a federal state, while 
international law relates to the law between nations, viz, fundamental sovereign 
states. There is no expression either in the German or in the French or Italian 
language which will precisely correspond to the American idea interstate. For 
the Swiss constitutional law there is of course an expression which exactly 
corresponds to the American idea interstate — intercantonal — the " states " 
of the Swiss Federal State being called Cantons. This term, however, is only 
applicable to Switzerland. It is precisely identical with the more general term 
interstate, with which it is used here without distinction referring to Switzerland. 

To-day the " states " of Switzerland are regularly called Cantons, and more 
rarely " Stande " (old German term for political body). Before the Helvetic 
revolution the states of the Confederacy were termed " Orte," inasmuch as they 
were complete sovereign members of the Confederation. 
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national law relations of the confederated states, the range of matters 
to which interstate law is applicable and accordingly the practical 
importance of this law are limited. Nevertheless, it forms a more 
or less important part of the public right of every federal state. 

However, interstate law has not only interest for the federal 
states but also for other countries, for it shows us a higher system 
of international law, so to speak : an international law having its 
sanction not in the loyalty of those bound by custom and treaty 
and in the ultima ratio of war, but in a developed judicial and 
executive power. The special forms of interstate law depending 
on the existence of a real national executive power will, of course, 
always remain irreconcilable with the existence of pure international 
law, but other interstate institutions could perhaps be typical up 
to a certain degree for the further formation of international law. 
The tendency of contemporary international law is more and more 
towards an association of states not only on the ground of the 
administration of common economic interests but also upon that of 
justice. At this point it is well to remark that the American dele- 
gation to the Second Peace Conference, upon the introduction of a 
project for a " Cour de justice arbitrale," also brought before the 
conference Article XIX of the Constitution of the Confederated 
States of 1777. 

Interstate law takes on a different status in the various federal 
states of the present time according to the independence left to the 
members of the confederacy by the constitution. 

The Constitution of the United States has sought to assure the lib- 
erties of the States by means of a sharp restriction of competency of 
the confederation toward the States and by making a revision of the 
Constitution difficult, but it has at the same time almost entirely de- 
prived the States of their position as international subjects. The case 
is a similar one with regard to the constitutions of Latin America and 
of the British self-governing colonies, which were fashioned upon the 
North American model. It is different in the German Empire. 
There the Constitution is flexible and the Empire has repeatedly 
increased its competency, making it in many respects the most 
united federal state. The States have — only in a few respects, 



64 



THE AMERICAN JOURNAL OF INTERNATIONAL LAW 



however — been nominally robbed of their international capacities. 
In so far as the interests of the Empire are not opposed to their 
treaties and laws, they have the power to make treaties among them- 
selves or with foreign nations; they can even have diplomatic inter- 
course. This is, however, of practical importance to-day only in a 
limited sphere; it is a concession to old tradition and to the mo- 
narchical principle of the sovereignty of the confederate princes. 

An intermediary stand between the American and the German 
system is offered by the Swiss Federal Constitution of 1848 and also 
the revised Constitution of 1874. According to this the strength of 
the National Government is assured by a relatively easily obtained 
revision of the Constitution, which, however, is sharply differen- 
tiated from the ordinary federal promulgation of law. On the 
other hand, the character of state of the Cantons, the Swiss " states," 
is left to them as much as possible, at least with regard to their 
mutual relations. This is shown by the fact that only through the 
intervention of the Federal Council can the Cantons enter into agree- 
ments with foreign countries about the administration of public 
property, border, and police intercourse. But the competency of 
the Cantons (powers of the states) reaches much farther in their 
mutual relations. Here, the Cantons are entitled to make, without 
the interference of Federal authorities, contracts about all matters 
coming within the powers of the states. The rights and duties arising 
through these contracts are to be classed according to international 
law, and the Federal tribunal, which as court of justice has under it 
the jurisdiction of the disputes between Cantons, has already repeat- 
edly proclaimed that the relations of the Cantons among themselves 
are to be judged by the fundamental principles of the law of nations 
in so far as no Federal decrees are opposed to it. 

The legal maxims which apply to the relations of the Cantons 
among themselves can be classed, on the ground of the modern Swiss 
Federal public law, in the following way, which is also applicable 
in substance to other federal states : 

1. The Federal laws establishing a national system for affairs, 
which would be regulated among the Cantons by common interna- 
tional law and state agreements if these were sovereign states. To 
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these belong the stipulation of the Constitution that Switzerland 
form only one territory with regard to customs duties ; also that the 
free right of settling in any community of any state be given all 
Swiss citizens, etc. On these grounds the character of the Cantons 
as states in their mutual relations is entirely taken away from them. 

2. The Federal laws determining the competency and capacity of 
action of the Cantons in their mutual relations; the right of con- 
cluding treaties, the prohibition of political contracts or secession 
leagues, the decree against violence, the guaranty of the independence 
and territory of the Canton through the Confederation. To these 
belong also the stipulations of the Constitution as to the competency 
of the Federal tribunal to decide upon questions of intercantonal 
differences, both public and private; the control of the Federal 
Council and of the Federal Assembly over intercantonal agreements, 
and the cooperation of the Federal executive power for the carrying 
out of intercantonal agreements (formal intercantonal Federal 
laws). 

3. The Federal laws governing the legal material relations of the 
Cantons to each other as states ; the decree against the double taxation 
of the same object of duty in different Cantons; intercantonal legal 
cooperation in civil and criminal matters (e. g., extradition, execu- 
tion of civil sentences, etc.). Here Federal municipal laws take the 
place of international, viz, interstate legal maxims (material inter- 
cantonal Federal law). 

4. The decrees of the purely intercantonal law, namely: 

(a) Intercantonal agreements; 

(b) Common international law for those conditions not coming 
under the head of Federal laws or under the laws of intercantonal 
contracts. 

Of these four classes the first does not belong to interstate law; 
the essence of these legal maxims consists precisely in eliminating 
the system of a number of small states in the interest of national 
power and unity. The fourth class is diametrically opposed to the 
latter, for it is lacking in national unity; there the Cantons can 
wield justice by treaties, just as sovereign states, or put it to the 
issue of the maxims of common international law. This purely 
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intercantonal or interstate law is merely international law or par- 
ticular law established by treaties and is of no especial interest here. 
What is original are the statutes of the interstate law which are 
promulgated by the Confederation and determine the relations of the 
Cantons with each other. It is with these norms, different and 
characteristic in every state association and every federal state, that 
we shall deal with mainly in the following. However, before we 
enter into a description of the Swiss interstate law of to-day, of the 
intercantonal law, it will be well to cast a glance over the historical 
development of this law. 

Historically, Swiss interstate law can only be understood as a 
relic of former conditions. That does not mean, however, that it 
only has the character of a relic without capacity for life and motive 
for existence. Intercantonal law has changed together with the 
transformations of the league and developed organically with it. 
A large part of the Federal law of to-day has passed through the 
more incomplete form of interstate law. 

The political history of Switzerland is divided, as well with regard 
to the national whole as to the separate Cantons, into two great 
periods. The great turning point is the year 1798, when, as a 
result of the French Revolution and through the immediate inter- 
ference of the French Republic, the old Confederation, with its 
system of different leagues, protectorates, " gemeinen Herrschaften " 
(common subject territories), was destroyed and the manifold demo- 
cratic, aristocratic, and monarchical constitutions of the individual 
members of the Confederacy were swept away. In its place the 
Helvetic unitary State was erected on the foundation of the sover- 
eignty of the people. This Helvetic Republic, however, only lasted 
five years. By the Mediation Constitution of 1803, forced upon 
Switzerland by Bonaparte, then First Consul, Switzerland was again 
changed back into a compound state, viz, a federal state, and the 
Cantons were again mad e states. After the downfall of the Napoleonic 
Empire (1813) and under the influence of the reaction of that 
period, the Constitution of the Federal State of 1803 was replaced 
by a simple Confederacy. However, in opposition to the anorganic 
conditions before 1798, Switzerland yet remained a Confederacy held 
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together by uniform institutions. The Confederacy of 1815 lasted 
until the year 1848. As in the United States in the war of secession, 
thus also in Switzerland in the year 1847 there was a secession to 
fight against ; it was the so-called " Sonderbund." The Federal 
treaty of 1815 had proved too weak to hold together the Cantons 
which, notably through religious questions, had come into conflict 
with each other. Therefore, a powerful national Government had to 
be created, which could give to Switzerland necessary strength and 
unity on the outside and firm coherence on the inside. This was 
reached through the Federal Constitution of 1848, which is based 
mainly on the same principles as the Constitution of the United 
States. This Constitution has since then been revised, at several 
times, especially by the total revision of 1874, and always in the 
sense of broadening the competencies of the Federal Government at 
the cost of the Cantons and of strengthening the immediate suprem- 
acy of the people at the expense of purely representative government. 
The fundamental relations between the Confederacy and the Cantons 
and of the Cantons among themselves, however, have remained 
unchanged. 

II. HISTORICAL DEVELOPMENT (1291-1848) 

The development of the Swiss Cantons into states and the origin 
of the Swiss Confederation is not the result of a single historical 
event, but the outcome of a long development. The Cantons of the 
present day were, in the eighteenth century, a part of the German 
Empire. Some of them were cities subject to the Emperor alone ; 
others were a part of duchies, counties, and other possessions of 
territorial lords; others were associations of free peasants. The 
measure of their self-government varied a great deal; they were not 
states in the same sense as to-day, not even in that of the Middle 
Ages. In the thirteenth century, during the interregnum of 1250- 
1273, the German realm had completely ceased to represent an 
effective sovereignty such as protects the rights of the people, and the 
Habsburg family, who rose to the Throne with Rudolph I (1273), 
did not carry out national, imperial policies, but an expansive system 
of Austrian home policies, so that the communities menaced thereby 
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were forced to assure their possessions and liberties by leagues. The 
cities and territories of the Switzerland of to-day were forced to 
recur to such measures of self-aid because the house of Austria, 
whose political ballast was originally in Switzerland, was working 
systematically for the consolidation of its possessions there. 

Thus, on the 1st of August, 1291, a perpetual league was con- 
cluded between the three forest Cantons, Uri, Schwyz, and Unter- 
walden, which may be considered as the foundation of the Swiss 
Confederation. It was a defensive alliance directed against the 
threatening encroachments of the Hapsburgs, whose acquired rights, 
however, were recognized in the league. Furthermore, the league 
aimed, by penal and legal procedures, to strengthen public security, 
which, owing to the weakness of the imperial power, was no longer 
sufficiently protected. 

The stipulation made in articles 5 and 12 is also worthy of men- 
tion and reads as follows: 

If dissension shall arise between any of the confederates, prudent men 
of the Confederation shall come together to settle the dispute between 
the parties as shall seem right to them, and the party which rejects their 
judgment shall be an enemy to the other confederates. If war or dis- 
cord shall arise among any of the confederates, and one contending 
party refuses to accept proffered justice or satisfaction, the confederates 
are bound to assist the other party. 2 

These stipulations of the treaty of 1291 may be considered as the 
beginning of the modem system of international arbitration. Other 
leagues of the Middle Ages also contained clauses of arbitration, but 
none of these treaties has held until modern times. It is also worthy 
of notice that the law of the treaty of 1291 not only provides for an 
obligatory jurisdiction, but also a collective guaranty for the carrying 
out of the award. 

In the period from 1291 until 1513 the Confederation was suc- 
cessively enlarged through the accession of several towns and terri- 
tories. From 1513 to 1798 the Confederation was composed of 
thirteen " Orte," that is, thirteen states possessing every qualification 

2 English translation taken from J. M. Vincent, Government in Switzerland — 
New York, 1900. 
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required. Aside from these, there were the so-called " Zugewandte 
Orte" (allied states). A great part of modern Switzerland was 
then deprived of political independence because it was under the 
common rule of a more or less large number of other states. 

The states and allied states accepted a different legal status towards 
foreign nations. Among the concluding parties of the first leagues 
there were imperial and territorial towns and estates; and when, 
after the victorious war of the Swiss against the German Empire in 
1499, all " Orte " (states) had become really sovereign states there 
were still among the allied states nonsovereign communities and 
territorial lords, especially members of the German Empire. It was 
not, however, only the political status of the individual members of 
old Switzerland which offered a varied picture, but the federal rela- 
tions among them likewise differed entirely. There was no unitary 
federal treaty, but a system of leagues. The leagues of the sov- 
ereign states among each other were sharply defined from those with 
the mere allied states. But also among the leagues of the " Orte " 
there again existed differences; those which had joined later had in 
part lesser rights. Moreover, every " Ort " was not even allied with 
every other. The old Confederation was therefore not similar in 
essence with the modern confederacies as they have arisen in America 
(1777-1789), in Switzerland (1815-1848), and in Germany 
(1815—1866). Yet, on the other hand, there existed an organic 
connection between these different federal leagues, first, because in 
substance they materially agreed and because in the course of time 
common institutions were created, which were considered as repre- 
sentative of the commonalty and which proceeded as such towards 
foreign lands, according to international law. 

These leagues aimed above all, just as the first one of 1291, at 
establishing defensive alliances. A broader, more general, and origi- 
nal aim was also that of fortifying the internal legal order, namely, 
the security of the ways of traffic. The so-called " Pfaffenbrief " 
(priest charter) of 1370 was also a state treaty, which established 
the principle of forum domicilii (court of the domicile), limited the 
jurisdiction of the church, forbade arbitrary seizure, and other things 
besides. Another treaty, the so-called " Sempacher Brief " (Sem- 
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pach charter), even stipulated norms as to martial law, and was 
probably the first state treaty relating to the humanization of war. 
The " Orte " of the old Confederation had the right to conclude 
treaties as well with each other as with foreign nations, especially 
since in 1499 they became independent — that is, sovereign in fact, 
and in 1648 through the Peace of Westphalia became so in form. 
As the leagues were perpetual ones, the pledges which they assumed 
took precedence over later treaties, but the " Orte " had in an 
authorized manner the right of free, international, and interstate 
concluding of treaties, except the five states which had last joined 
the league and only had a limited right of concluding treaties. 

As the Confederation has arisen from leagues and was not created 
as an organization, what it naturally first felt the need of was organs. 
Even in the beginning the individual leagues provided that the 
deputies of the allied communities must meet in common councils, 
but that varied in every league according to the contracting parties. 
It was only gradually that there was formed through custom from 
these separate meetings a unitary " Tagsatzung" (Diet), which met 
regularly at a fixed place. This development was mainly necessi- 
tated by the fact that a great many of the " Orte " had made common 
conquests and governed in common over these conquered territories. 

As a rule, it was only the " Orte " which took part in the Diets ; 
the allied states only sent delegates upon special request. The Diets 
had, on the whole, the character of a congress of envoys. They had 
no specified power, like a modern federal parliament, but dealt with 
everything about which the governments of the confederate states 
gave instructions. Resolutions could not be taken by majority, 
excepting where the leagues made such a provision for special cases. 
Moreover, every state could refuse to join in the treaties concluded by 
the Diet with foreign nations. On the contrary, however, the states 
could make contracts with each other at the Diet. 

Aside from the Diet there was another permanent organ, the 
" Vorort " (presidential state) . This institution was based entirely 
upon custom. Zurich obtained this position; its delegates presided 
at the Diet and when the Diet was not in session its government 
looked after the current affairs, namely, the diplomatic intercourse. 
It had, however, no exclusive right to do the latter. 
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One of the weightiest limitations which the leagues imposed upon 
the sovereignty of the states was the interdiction of self-aid, of war 
with each other. The subsequent leagues also stipulated, as that of 
1291 had done, the principle of obligatory mediation and arbitration. 
When differences broke out between the states the mediation or 
arbitral procedure had to be called upon, in so far as a party required 
it. The stipulations in the individual treaties differed; however, a 
sort of confederative unwritten law was formed. Each party desig- 
nated its own arbitrators, who when unable to reach an amicable 
understanding elected a neutral umpire from some one of the states. 
Such resolutions have repeatedly been passed and only recently the 
Federal Court had recourse to such a sentence in an intercantonal 
process, as to a decision of actual legal authority. Obligatory arbi- 
tral procedure has not, however, saved Switzerland from civil wars, 
but it has undoubtedly rendered great service to the Confederation. 
The greatest internal war of Switzerland — the so-called Zurich war 
(1436-1450) — was precisely an execution war against Zurich, which 
did not want to accept the arbitral procedure. 

As a result of the Revolution and French intervention of the year 
1798, which brought about the founding of the democratic Helvetic 
unitary State and the elimination, on principle, of all feudal elements 
in the organization of the State, all interstate law came to an end. 
The states which up to that time had been sovereign states now sank 
to mere administrative districts deprived of all autonomy, when 
they were not wholly suppressed and consolidated with other Cantons 
into new districts. 

This complete break with the past must soon call for a reaction. 
The Helvetic Eepublic never reached a tranquil development. In 
the numerous new projects for a constitution, which originated at 
the time, the attempt was made to call into existence both a central 
and local organization for the administration. Here it must be 
remarked that then for the first time in Switzerland, and probably 
for the first time in all Europe, the Constitution of the United States 
was held up as a model to be copied for a state to be organized on a 
federative basis. 

The external and internal troubles of the " Helvetik " (as the 
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period from 1798 to 1803 is called) came to an end when Bonaparte, 
in the autocratically assumed role of mediator of Switzerland, 
imposed the Mediation Constitution of February 19, 1803. Hereby 
the nineteen Cantons having equal rights were recognized as states 
and to each was given its own constitution and all the powers which 
were not expressly ascribed to the Confederation. Switzerland was 
given the character of a federal state, albeit of a weak one, such as 
then suited the needs of French politics. The organization of the 
confederation was based upon that of the old Confederacy. The 
highest organ was the " Tagsatzung" (Diet), in which a number of 
larger Cantons had two votes ; the others only one. The envoys voted 
according to instructions. The official business was dispatched by 
the directorial Canton, for which position six Cantons changed off 
in yearly terms. The president of the directorial Canton had the 
title of " Landammann der Schweiz " and was invested with no little 
authority. 

The Cantons could not have any diplomatic intercourse with 
foreign nations and could only enter into contracts by special permit 
from the Diet. They were not allowed to form any special alliances 
with each other and the Constitution did not make any mention of 
nonpolitical contracts of the Cantons with each other. The Diet, 
however, by a decree of June 29, 1803, recognized the power of the 
Cantons to make contracts among themselves relating to church, civil, 
police, and local matters, in so far as they brought these agreements 
to the knowledge of the Diet, so that the latter could examine them 
as to their accordance with the Federal Constitution. These con- 
tracts were considered as a particular kind of international contract 
and were judged according to the principles of international law. 

Aside from these particular intercantonal contracts there was still 
another special kind of intercantonal agreements which was inter- 
mediary between the Federal laws and the aforementioned contracts. 
The Constitution had given to the Confederation only a rather limited 
competence and a revision of the Constitution was not provided for. 
The powers of the Federal Government could therefore not be in- 
creased through decisions by majority. That, however, did not 
prevent matters from being dealt with at the Diet which did not, 
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according to the Constitution, come under the jurisdiction of the 
Confederation, but for which a uniform order was sought. 

When the Diet came to a decision upon such matters there arose, 
when there was a majority or unanimity, a Federal concordat 3 
which was, however, only binding for the agreeing Cantons. The 
decisions by majority, on the contrary, which the Diet made within 
its constitutional competency were of course binding for all Cantons. 
These Federal concordats were considered, as were the actual de- 
cisions of the Diet, parts of the Federal law; they originated out- 
wardly in the same way as the Federal laws, but they had binding 
force as state treaties only for the Cantons which accepted them or 
later adhered to them. In this manner many matters have been uni- 
formly settled for a large number of Cantons. Of these Federal con- 
cordats, some are still in force to-day, while others have been ab- 
rogated and replaced by Federal laws. 

When disputes arose between the Cantons the Federal authorities 
had first to endeavor to bring about a mediation. Failing this the 
dispute was then decided, as a last resort, by the Diet. The latter, 
for this purpose, constituted itself into a syndicate (federal court 
of justice) in which all Cantons had only one vote and their envoys 
could vote, not as in other matters according to the instructions of 
their directors, but freely as judges. In case the Diet was not in 
session the " Landammann " (President) had authority to introduce 
mediation. 

3 The expression " concordat " for intercantonal contracts seems to come from 
the fact that the first contract made between two Cantons, after the reestablish- 
ment of the cantonal personality of statehood under the Mediation of 1803, 
dealt with matters relating to the church. As the treaties between civil govern- 
ments and the Roman curia (papal court) had been designated as concordats 
ever since the Middle Ages, it seems that these intercantonal agreements had 
also been given the name concordat. The name was then applied also in other 
cases which had nothing to do with church matters. 

However, it does not follow that all intercantonal agreements were called con- 
cordats. The terminology has unhappily never been strictly adhered to, but it 
can be said that as a rule only those treaties were called concordats which estab- 
lished legal norms and did not deal with mere concrete relations. About the 
different meanings of the " eidgenossische Kankordate" (Federal concordats) 
before and after the introduction of the Federal Constitution of 1848, as opposed 
to the special concordats, it will be discussed farther on. 
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With the downfall of Napoleon, his work, the Mediation Constitu- 
tion, also fell. In the years 1813 to 1815 a unitary organization was 
totally lacking in Switzerland, as the Mediation Constitution was 
formally abolished; the negotiations regarding the conclusion of a 
new Federal treaty advanced but slowly in some of the Cantons, 
owing to separatistic efforts. Finally, in September, 1814, the estab- 
lishing of a new constitution was reached. On the 7th of August, 
1815, the oath was solemnly taken to the new Confederation, to 
which, in the meantime, in consequence of the new disposition of the 
European relations through the Vienna Congress, three other Cantons 
had joined. By that the Confederation reached the number of 
twenty-two Cantons, which it still has to-day. 

The League of 1815 was a confederacy, viz, a union of states, 
whose organization was based exclusively upon the allied states and 
whose constitution rested upon the principle of agreement — that is, 
it could only be changed by unanimous consent. But it is not correct 
with the prevailing theory to perceive in these confederacies merely 
international law relations of partnership. A federal government, 
even though weak and incapable of development, was attained through 
the Federal League, and the sovereignty — viz, the complete inde- 
pendence — of the allied states had ceased to exist. The League was 
perpetual and therefore irredeemable. With regard to the secession 
of 1847, Federal execution was provided, but not war of an inter- 
national character waged. 

But it is unquestionably true, on the other hand, that the twenty- 
two Cantons of the Confederation still continued to exist as states; 
they styled themselves therefore " sovereign," as in the present Fed- 
eral Constitution, though they were no longer sovereign, i. e., wholly 
independent. Their personality in international intercourse was not 
suppressed. They could conclude treaties about matters of state 
economy and public administration, as well as military capitulations, 
by means of which the enlisting of Swiss soldiers was permitted to 
foreign governments. These agreements must be brought to the 
knowledge of the Diet and must contain nothing contrary to the Fed- 
eral treaty or to the rights of other Cantons. Declarations of war 
and conclusions of alliances and commercial treaties were exclusively 
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the affair of the Diet as the representative of the entire Confedera- 
tion. Diplomatic intercourse also belonged to the Confederation; 
still, it was not forbidden to the Cantons to negotiate with a foreign 
country regarding matters within their competency. 

The right which Cantons had of concluding treaties with each 
other was limited only by the principle that these agreements between 
the Cantons should not be opposed either to the Federal agreement 
nor to the rights of a third Canton. The concordats and agreements 
concluded under the Mediation Constitution were ratified by the 
new Federal agreement as far as they were capable of being united 
with the latter. The Federal concordats were, however, revised by 
the Diet after 1815 simultaneously with the actual decrees of the old 
Diet, but in substance they were ratified. Since the competency of 
the League of 1815 was more restricted than that given by the Media- 
tion Constitution, some of already existing Federal laws were 
changed into mere concordats. 

As already under the Mediation, there were besides the real inter- 
cantonal agreements Federal concordats which were intermediary 
between contract and law ; thus Federal law has in this way become 
further developed under the Federal treaty of 1815. As the Federal 
treaty could not be revised by a majority of votes, and as the com- 
petency given to the Diet by it was insufficient, the Diet had to be 
satisfied to consider the decrees made by it outside of its actual juris- 
diction as Federal concordats and therefore only binding for the 
consenting Cantons. In so far the condition was the same as under the 
Mediation. On the other hand, this peculiar institution of Federal 
concordats was further developed, in a peculiar way, by a decree of 
the Diet of July 25, 1836. While it was undisputed that the agree- 
ments of the Cantons concluded outside of the Diet were to be judged 
among themselves entirely according to international law, even in 
reference to giving notice, still it was different with the Federal con- 
cordats, which although not universally binding, yet constituted a 
part of the Federal law. The decree of 1836 acted as intermediary 
between the fixed irredeemability of the Federal laws and the free 
redeemability of undelayed agreements. According to this no Canton 
that had agreed to a concordat concluded by a majority of all the 
Cantons at the Diet could withdraw from it without having received 
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the consent of the majority of the Cantons subscribing to the con- 
cordat in question. The withdrawal being granted by the majority 
of the contracting parties, it was also necessary to determine whether 
the concordat should endure for the remainder. In case the with- 
drawal was refused, the Canton had the right of appeal to the Diet 
and the latter had power of itself to permit the withdrawal. But 
the Canton released in this way from the concordat was bound to 
give an indemnity to its former joint contractors, within the measure 
that could be determined according to the nature of the matter. 

When the number of the contracting parties was diminished by 
withdrawals to eleven — that is, to less than the majority of the 
Cantons — then the agreement lost the character of a Federal 
concordat. 

With regard to disputes of Cantons with each other, all measures 
of self-aid were prohibited to the Cantons, just as it should be in 
every confederacy. They had to submit themselves, just as was the 
case before 1798, to the so-called " Eidgenossisehes Eecht " (Federal 
mediation and arbitration). The Federal treaty designated as 
coming under Federal mediation and arbitration all disputes not 
relating to the rights guaranteed by the Federal treaty. About this 
decision a dispute arose in which the representatives of the national 
idea represented the right conception, that in these very weighty ques- 
tions (integrity of cantonal property, freedom of trade among can- 
tons, etc.) the Diet, as the highest organ of the league, was com- 
petent, whilst the partisans of cantonal sovereignty interpreted that 
decision with restrictions and accepted no obligatory Federal tribunal 
when the latter was not expressly stipulated by the Federal treaty. 

Private legal disputes between Cantons were also to be decided by 
Federal mediation and arbitration, as no Canton, on account of its 
sovereignty, could be compelled to accept a sentence before the juris- 
diction of another Canton. 

The mediation and arbitration proceedings were as follows : Each 
of the contending Cantons was to designate two judges from the 
magistrates of other Cantons. 

In the first place, these judges were to try to bring about friendly 
mediation. If they did not succeed in bringing about an under- 
standing, they then elected from among the high Swiss magistrates 
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one as president who neither belonged to a party nor to the states of 
which any of the judges designated by the contending Cantons was 
a citizen. 

In case of necessity the president was elected by the Diet. The 
court thus formed had to try to bring about a second mediation or so 
make itself a binding agreement when all parties were ready to vest 
it with such powers. If both forms of the mediation failed, the arbi- 
trators decided in first and last instance according to law. The Diet 
executed the award if it was not freely executed by the defeated 
party. 

The organization of the Confederation from 1815 to 1848 had a 
decidedly federative character. The highest organ was the " Tagsat- 
zung" (Diet), in which all the twenty-two Cantons were repre- 
sented by deputies. All Cantons, whether large or small, had one 
vote, but the half Cantons (which had been formed by division) had 
only one vote which they could exercise only in common. The depu- 
ties were instructed by the governments and the Diet was not con- 
sidered as a parliament. Besides the Diet there existed a " Vorort " 
(presidential state), which changed about every two years between 
the Cantons Zurich, Berne, and Lucerne and exercised the same ad- 
ministrative and business functions as before 1798. In addition to the 
keeper of the record and certain military organizations there were no 
federal organizations which were not primarily cantonal. The Con- 
federacy, except in individual military matters, was lacking in all 
direct authority. The powers of the Federal Government were exer- 
cised, not directly by the Confederacy itself, but through the Cantons. 

III. INTEBCANTONAL LAW UNDEB THE PBESENT FEDEBAL 
CONSTITUTION 4 

1. The legal status of cantons 

The Cantons are to be considered as states in their relations to 
the Confederation, to foreign nations, and among each other. Though 
in all federal states the federal government be superordinate and the 

* Modern intercantonal law has been fully and very ably treated by Arnold 
Bolle, " Das interkantonale Recht," La Chaux-de-Fonds, 1907. This work is the 
only comprehensive and systematical description of the subject. Special ques- 
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member states may be deprived of their statehood in numerous and 
important matters of public administration, the fundamental rela- 
tions between Confederation and Cantons are of contractual nature, 
i. e., they can not be changed but by mutual understanding. Thus, 
article 5 of the Federal Constitution, which guarantees to the Cantons 
their territory and sovereignty, is not, as other parts of the Con- 
stitution, subject to constitutional revision, unless the Cantons con- 
cerned agree. It is the same about the principle of equality of the 
Cantons. If unlimited powers of constitutional revision (" Kompe- 
tenz-Kompetenz ") were vested in the Federal Government, no logical 
difference between a federal and a unitary state could be established. 
However, it must be said that the rights of member states within the 
Federal Constitution, beside the fundamental rights of statehood and 
equality, are presumed to depend on Federal constitutional law. 

The legal personality of the Cantons in international law has not 
been taken away by the Federal Constitution. The Cantons can 
acquire rights and duties by treaties with foreign nations about speci- 
fied matters, viz, administration of public property and border and 
police intercourse. Such treaties are to be negotiated by the Federal 
Council, because the Cantons are not authorized to have immediate 
official intercourse with foreign governments, except purely adminis- 
trative relations to inferior officers of other states. 

The statehood of Cantons in their mutual relations is determined 
by the contitutional limitations upon cantonal powers. As far as 
cantonal law has not been superseded by Federal law, the Cantons 
have retained the status of states both in relation to the people re- 
siding on their territory and towards each other. Therefore, the 
Cantons exercise the powers left to them in full independence, limited 
only by the rules of federal interstate law. Thus, the Cantons are 
above all authorized to make laws and provisions about all matters 
within their powers. It is a question of interpretation whether in 
matters ruled by Federal law the latter excludes implicitly cantonal 
legislation in cases not expressly settled by Federal law. 

tions, as, e. g., on settlement, extradition, etc., have been treated in monographs. 
For further information consult the two leading commentaries on the Federal 
Constitution by Burckhardt and Schollenberger. 
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The Cantons exercise their powers autonomously not only as to 
their interior organization, but also as to interstate relations. In 
this respect, however, they are bound by article 60 of the Federal 
Constitution, which reads as follows : 

All Cantons are bound to treat the citizens of the other confederated 
states like those of their own state in legislation and judicial proceedings. 

But this reciprocity clause does not exclude a different treatment 
of persons residing in one Canton and those living in another. 

Beside the autonomous regulation of matters of intercantonal im- 
portance, the Cantons have the power to conclude treaties among each 
other concerning such subjects. The treaty-making power of the 
Cantons is not identical with their legislative and administrative 
power, which covers a larger field of action. Article 7 of the Federal 
Constitution recognizes the right of the Cantons to make conventions 
among themselves upon legislative, administrative, or judicial sub- 
jects, i. e., upon all subjects of activity of a state. This general per- 
mission, however, is limited by a restriction of general character — 
all separate alliances and all treaties of a political character are for- 
bidden. Though the Cantons may pursue a policy of their own as 
separate commonwealths, they may not combine to common political 
action by treaties. 

While the jus foederis, albeit restricted, is recognized, the Constitu- 
tion seems to exclude an interstate jus legationis, because diplomatic 
intercourse among Cantons is superfluous for ordinary transactions, 
and political cooperation of Cantons is formally forbidden. It is a 
question of little importance, and not yet decided by the Federal 
authorities, whether official delegates of a Canton enjoy on the terri- 
tory of another Canton the privileges of exterritoriality. 

One of the most important restrictions laid upon state powers is 
the formal and total exclusion of all means of self-aid. Though 
military legislation is within the exclusive power of the Confedera- 
tion, the Constitution itself guarantees to the Cantons to a certain 
degree military self-administration and the right of disposing of the 
troops recruited in their territory, but only for maintaining interior 
or( j er — never for violence against other Cantons or foreign nations. 



80 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

The interdiction of self-aid does not relate only to war, but to all 
kinds of self-aid, as retorsion, differential treatment, seizure, ect. 
All intereantonal differences must be settled amicably, i. e., by nego- 
tiations between the Cantons concerned or by arbitration or by the 
Federal Court. 

2. Cantonal territory 

The Federal Constitution guarantees to the Cantons their terri- 
tories, but makes no other provisions relating to this subject. There- 
fore, the territorial relations of Cantons with each other are ruled by 
common international law or by interstate treaties. Rivers forming 
the boundary between two Cantons are, according to a recent decision 
of the Federal Court, divided by the middle line, not by the thalweg, 
because the Swiss rivers are generally not navigable. Navigation, 
however, will become important in Switzerland and the Federal 
Assembly has voted this year a bill for a constitutional amendment 
conferring powers on the Confederation to make regulations on the 
exploitation of water powers and on navigation. 

The intereantonal boundaries, as far as they are not geometrically 
fixed, can be changed by natural processes. If in such cases inter- 
national law is to be interpreted by analogy to private law, it must be 
presumed that Swiss private law, as embodied in the new Federal 
civil code, is applicable. 

If cession of territory from one Canton to another is to be effected, 
such cession has to take the form of an intereantonal treaty and 
must therefore be brought to the attention of the Federal Council. 
If the cessions have not the character of subordinate boundary regula- 
tions, but relate to a considerable territory, such treaties are cer- 
tainly to be classed as political treaties, which are forbidden. How- 
ever, such a cession might be in certain cases in the interest both of 
the Cantons concerned and the Confederation itself. In a case of 
this kind the Federal Assembly as presumptive possessor of all Fed- 
eral powers would certainly be entitled to make such treaties lawful. 
But in no event intereantonal cession necessitates a revision of the 
Constitution, as some writers suppose. The Constitution enumerates 
the Cantons forming the Confederation, but only as political entities, 
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which remain the same as long as the same political organization con- 
tinues to exist on a part of the territory. Only in the case of the 
creation of new Cantons by way of fusion or dismembration constitu- 
tional revision would be necessary. 

The territorial rights of the Cantons can under the Federal Con- 
stitution be modified, beside the unimportant case of physical changes, 
only by treaties and not, as in international law, by prescription, i. e., 
undisputed possession. Thus, the Federal Court held that the Canton 
of Zurich, which during more than half a century exercised sover- 
eignty over the southern half of the Rhine at Schaffhausen, could not 
acquire legally that river territory because the Canton of Schaff- 
hausen had never consented through its constitutional organs to an 
abandonment of its exceptional rights on the whole river. The court 
did not give arguments for its opinion, which is, however, justified 
because the Federal Constitution guarantees the powers vested by 
the cantonal constitutions in the state authorities. 

The constitutional guaranty of state territory by the Confederation 
does not only protect the Cantons against attacks, it forbids every 
Canton to interfere with the status quo of another Canton. 5 The 
interstate rules of vicinage are the same as those of international law, 
e. g., if a river flows through two Cantons, the upper Canton is 
obliged to secure to the lower one the natural flow of the water, but 
according to private law it is authorized to accumulate the water 
during the usual hours of rest of work. The pending constitutional 
amendment will give to the Confederation the necessary power of 
making provisions for the exploitation of intercantonal rivers. Since 
in all the most important water powers of Switzerland more than 
one Canton is interested, and this source of energy is a most valuable 
equivalent for coal, which must all be imported, the question of inter- 
cantonal rivers is one of great national concern and can not be longer 
left to interstate negotiations and quarrels. 

So-called interstate servitudes are rare, but they exist and are 
recognized by the Federal authorities. By treaty one Canton can 
grant to another the exercise of territorial rights, e. g., the prerogative 

5 American Jouenal of International Law, Vol. I, pages 245-249. 
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of conceding the right of fishing, or the incorporation of a township 
in the school or church system of another Canton. 

If intercantonal cessions of territory take place, the rules of suc- 
cession of states are applied in the same way as in international law. 
The rights acquired under the former rule must be recognized by the 
new sovereign as if they were acquired under his own law. 6 

3. Intercantonal treaties 

The power of Cantons of concluding treaties is determined posi- 
tively by the recognition of interstate treaties on legislative, admin- 
istrative, and judicial matters and negatively by the prohibition of 
particular leagues and political treaties in general and by the con- 
dition that treaties on lawful subjects contain nothing contrary to 
the Confederation and to the rights of other Cantons. While this 
condition is clear and flows necessarily from the preeminence of 
Federal and interstate law over cantonal law, the two other prescrip- 
tions need some explanation. The notion of a political treaty is not 
defined by the Constitution and it is indeed impossible to do it. It 
may be said in general that an interstate treaty is political if it tends 
to strengthen the influence of one or more Cantons at the expense of 
others, either in state or in Federal politics, e. g., it would be un- 
lawful if Cantons of similar political tendencies would combine for 
joint exercise of their powers relating to Federal legislation. There 
are conventions which in some cases may be purely businesslike, 
whilst under certain circumstances they might be irreconciliable with 
Federal interests, e. g., conventions concerning the construction of 
railways. Since the establishment of the Federal State in 1848 the 
question of political treaties has fortunately ceased to be a matter of 
actual Swiss politics, but in the stormy period of the liberal reforms 
in the thirties alliances of liberal Cantons on one side and of con- 
servative and Catholic Cantons on the other played a great and 
dangerous role in Swiss politics. 

The enumeration of lawful treaties, viz, treaties on legislative, 
administrative, and judicial matters, does not relate to special sub- 

6 American Journal of International Law, Vol. I, pages 237-245. 
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jects, but seems to cover the cantonal powers in all possible forms. 
Legislation in contradistinction to administration and justice can not 
mean legislation as constitutional expression of the supreme will of 
the state, but is identical with regulations, i. e., promulgation of 
abstract rules to be applied uniformly in the contracting Cantons, 
e. g., the concordat on the cattle trade is an example of a purely legis- 
lative convention, because it provides uniform private law on a 
special subject. 

The existing interstate treaties are to be divided in two classes, viz, 
(a) Federal concordats and (&) particular concordats, and other 
interstate conventions. Federal concordats as they existed under the 
Mediation Constitution and the Federal treaty of 1815 and formed 
an intermediary form of intercantonal and Federal law can not be 
concluded since 1848, because the old Diet has been abolished, but 
the concordats existing in 1848 have been recognized by the Federal 
Constitution and exist to this day, though some embrace now only a 
minority of Cantons. Under the present Constitution those interstate 
conventions are called Federal concordats which either go back to 
the Federal concordats of the Mediation and the Confederacy or have 
been concluded since by a majority of Cantons or are at least of 
interest for and open to Cantons other than the original signataries. 
All other intercantonal conventions are particular concordats or 
ordinary conventions. Though the distinction between the two 
classes of intercantonal agreements is not very sharp, the Federal 
concordats are in one respect differently treated, inasmuch as the 
Federal Council has to watch ex officio, not only as in other con- 
cordats at the request of the parties, over the observation of Federal 
concordats. 

The Federal Constitution does not only place limitations of 
material character on the treaty-making power of the Cantons, but it 
contains also prescriptions of formal nature. The contracting Can- 
tons are bound to submit all conventions concluded among themselves 
to the Federal authorities, viz, the Federal Council, which is author- 
ized to prevent the execution of unlawful treaties. This prescription 
is purely formal. Though the Federal Court refused once to apply 
a convention not submitted to the Federal Council, an intercantonal 
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treaty is nevertheless executory according to the prevailing opinion 
as soon as it is ratified by the cantonal authorities in which the 
treaty-making power is vested, even if the Cantons have not brought 
it to the attention of the Federal Council. If, on the contrary, the 
constitutional prescription has been observed and the interstate con- 
vention has been approved by the Federal Council this approbation 
has not the character of a final sanction. If later on either the 
Federal Council or the Federal Court have to secure the execution 
of the convention, they are authorized to examine again its lawfulness. 

Interstate treaties may conflict with Federal law or with the 
rights of other Cantons or with rights and interests of the Con- 
federation. In the first case they are, so far, nul and void; in the 
two other cases the Federal Council has power to prohibit their 
execution. If the Federal Council refuses to recognize such a con- 
vention, or if other Cantons protest against it, the convention is to be 
brought before the Federal Assembly, which examines ex officio the 
lawfulness of the assailed treaty and pronounces either approbation 
or prohibition. But even in this case the Federal Assembly can 
come back on its decision and the Federal Court is not bound by 
such an approbation of the Federal Parliament. 

If Federal law is changed, either by ordinary legislation or by 
constitutional revision, interstate treaties become ipso facto nul and 
void as far as they conflict with the new Federal law. 

If two Cantons settle matters of common interest, not by formal 
treaties, but only in the way of a modus vivendi by which no party is 
legally bound, the approval of Federal authorities is not necessary. 
However, the Federal Council, which has to watch over Federal law, 
could intervene and Cantons injured in their rights might lodge a 
complaint with the Federal Court against an unlawful practice of 
other Cantons. 

If intercantonal treaties are not unlawful, they are not only 
allowed, but effectively protected by Federal law, even if they have 
not been submitted in due time to approval. In the case of Federal 
concordats the Federal Council has to watch ex officio over their 
execution, at least as far as public interests are engaged. As regards 
particular concordats and other interstate conventions the Federal 
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Council intervenes only at the request of a Canton and it is obliged 
to secure in such a case the execution of intercantonal treaties, even, 
if necessary, by force. In such case, however, the Canton which is 
in the role of the defendant will probably contest the legal point of 
view of the plaintiff, so that before a Federal decree of execution 
may be issued the Federal Court has to decide the case. If a Canton 
is reluctant to execute a sentence given against it, the Federal 
Council is bound to compel it. 

But practically intercantonal disputes regarding conventions do 
not have the character of an actual conflict, but that of a legal dispute, 
which is settled by the Federal Court if the parties do not institute 
an arbitral tribunal for the case. Besides the provisions of the 
Federal Constitution for the judicial settlement of interstate differ- 
ences which are treated below, the Constitution provides still another 
mean which secures indirectly but very effectually interstate treaties. 
Any private individual or corporation may lodge a complaint 
(petition of public law) with the Federal Court, if deemed to be 
injured by nonapplication or wrong application of any intercantonal 
agreement by cantonal officers. The subjective rights acquired 
through or under intercantonal treaties enjoy the same judicial pro- 
tection as the rights granted by the Federal or cantonal constitutions 
or by international treaties. This jurisdiction of the Federal Court 
relates only to questions of public law, so that cases in which can- 
tonal courts apply private law established by concordats can not be 
brought before the Federal Court as petitions of public law, but only 
as ordinary complaints, under the same circumstances under which 
an ordinary appeal lies from the cantonal civil courts to the Federal 
Court. It is the same with penal prescriptions of concordats. 

The conclusion of intercantonal treaties is ruled by cantonal con- 
stitutional law. In all Cantons the executive power is authorized to 
negotiate with other cantonal governments, either at its own initiative 
or at the request of the Parliament. In some cases of Federal con- 
cern, if Federal legislation seemed to be impracticable for the time 
the Cantons negotiated concordats at the invitation of the Federal 
Council and under the presidency of a Federal councilor; thus, 
recently the concordat concluded in order to adapt interstate law to 
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international law concerning the cautio judicatum solvi (convention 
of The Hague) and the concordat on automobile traffic. By the 
Federal law on fishing the Cantons are even bound to make conven- 
tions for regulating the fisheries in intercantonal waters. 

Before the ratification, as an act of interstate intercourse, can 
take place, i. e., before the covenanting Cantons declare to each other 
to be bound by the agreement they have negotiated and signed by 
the cantonal executive authorities, the latter have to obtain the 
approbation of the cantonal legislative assembly and in many Can- 
tons besides that the sanction of the people. In some Cantons the 
constitution prescribes expressly that all interstate conventions, or at 
least the most important classes of them, have to pass the plebiscite 
in the same way as ordinary legislative acts (obligatory refer- 
endum), or the popular vote is to be taken because all decrees of 
the parliament, and therefore also the decree of ratification of an 
interstate agreement, are subject to the final sanction of the voters. 
In other Cantons there exists only a facultative referendum (i. e., 
depending on being requested by a certain number of citizens) or 
the conclusion of interstate conventions is vested exclusively in the 
legislative power. In practice the cantonal executive officers are 
generally competent to make agreements on minor matters or without 
legal force {modus vivendi), especially reciprocity declarations. 

The extinction of intercantonal treaties as consequence of their 
becoming impossible or by mutuus dissensus of the parties or other 
causes general to all contracts does not differ from that of inter- 
national treaties. Regarding denunciation of intercantonal conven- 
tions there is, according to the opinion of the Federal Court, to be 
made the same distinction as in international law, viz, between 
conventions having a concrete object (e. g., territory, servitude, 
financial guaranty, etc.) and concordats establishing for the parties 
common rules of law (concordats). In the first case denunciation 
is excluded, unless the maintenance of the treaty becomes for one of 
the parties irreconcilable with its existence as an independent com- 
munity or unless circumstances have changed to a degree that the 
raison d'etre of the treaty has ceased to exist. The theory of the 
clausula rebus sich stantibus has been recognized by the Federal 
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Court as applicable to interstate agreements. In the case of con- 
cordats we must distinguish between Federal concordats anterior to 
the year 1848 and other conventions of this character. The former 
are still to-day subject to the special system of denunciation estab- 
lished in 1836 ; the latter, on the contrary, can be denounced freely 
at any time, in the case of modern Federal concordats, by simply 
giving notice to the Federal Council. 

As for the abolition of interstate treaties by Federal law and 
Federal authorities the reader may be referred to that which has 
been said above. 

4. The pacific settlement of intercantonal differences 

It has already been stated that self-aid of all kinds is banished 
from interstate relations. The settlement of disagreements and dis- 
putes is left in the first line to interstate negotiations, but there is 
no constitutional prohibition against Federal good offices and media- 
tion being requested or offered. If an amicable understanding can 
not be arrived at, the Cantons, if they do not drop the question, are 
compelled to have recourse to judicial proceedings. Two possi- 
bilities are offered to them — arbitration and process before the 
Federal Court. The first eventuality is of no practical importance 
and never resorted to, but the Constitution formally empowers and 
obliges the Federal Council to execute arbitral sentences in inter- 
cantonal disputes. The normal way of settling intercantonal dis- 
putes is by petition to the Federal Court. This supreme tribunal 
of Switzerland, which has its seat not as the Federal Council and 
Assembly in Berne but in Lausanne, is composed of sixteen judges 
and nine deputy judges. No special provision is made for the 
representation of the states, only by the act of organization of 
Federal justice it has been made a duty of the Federal Assembly, 
which elects the judges, to provide for a representation of the three 
national languages. The judges who are citizens of a Canton being 
a party in a trial can not sit in the court for that case. The judges 
enjoy on the territory of the Canton where they exercise their 
functions the same immunities which are accorded to the Federal 
Council. Before the constitutional revision of 1874 the Federal 
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Court was not a really permanent tribunal, but was convoked only 
as far as business was pendent and the judges were not professional 
officers of tbe Confederation. Since 1874 the Federal Court is a 
fully equipped and standing court; the judges are excluded from 
other official functions and from business. The court is divided into 
several senates and sections, the most important of which are the 
section for civil cases and the section of cases in public law. 

The jurisdiction of the Federal Court over intercantonal disputes 
is of a double nature — disputes in civil law and disputes in public 
law. The practical difference between the two classes of lawsuits 
is, in the case of Cantons, of minor importance, because in both 
events the Federal Court acts as court of first and last instance. For 
private persons and corporations, however, the possibility of appeal 
in private and public law is fundamentally different. 

A civil suit between two Cantons is a dispute on rights of private 
character such as a private person might possess. Not all disputes 
of a financial nature are civil, e. g., a process on the collection of 
taxes is a question of public law. The jurisdiction of the Federal 
Court over civil case3 is established in conformity with interna- 
tional law, according to which no sovereign is bound to recognize 
the jurisdiction of another except in cases of property. The Federal 
Court, however, is always competent. The Constitution mentions 
among the civil cases to be submitted to the Federal Court disputes 
between communes of different Cantons concerning the citizenship 
of individuals. It is possible that the Cantons act instead of the 
communes and this jurisdiction ought logically to be placed under the 
competency of the section for public law. Interstate disputes on the 
" Heimathlosat " (people having no allegiance) — a matter formerly 
regulated by a concordat — are decided in the same way by the 
Federal Court. 

Interstate disputes in public law are those in which the Cantons 
appear not only as parties but in their peculiar quality as political 
entities. The law on the organization of Federal justice mentions 
especially as interstate disputes those on boundaries, powers of the 
authorities of different Cantons, interpretations and application of 
interstate treaties, etc. In some matters which are of less judicial 
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but rather administrative character and which are in the main 
regulated by Federal law, the Federal Council instead of the court 
is authorized to settle interstate disputes (fisheries in intercantonal 
waters, police over rivers and torrents in the Alps, police of forests, 
etc.). But the presumption always militates in favor of the juris- 
diction of the Federal Court. 

There can be a connexity of interstate disputes and conflicts be- 
tween a private individual or corporation and a Canton foreign to 
them, e. g., if in one Canton the water is diverted to the detriment 
of a mill in another Canton or if the property of one territory is 
endangered or deteriorated by constructions or exploitations made in 
another Canton. In such cases the private plaintiff has no inde- 
pendent right of action against the Canton from the territory of 
which he is injured ; the Canton alone to which the plaintiff belongs 
is entitled to appeal to the Federal Court in cas^s relating to non- 
conventional interstate law. The different situation in the case of 
violation of an intercantonal treaty has already been treated above. 
But if the dispute of the private plaintiff has — as it would have in 
the cases cited above — the character of a civil process, the plaintiff 
might go before the Federal Court directly, because this tribunal has 
original jurisdiction in all cases between a Canton and any private 
individual or corporation, if one party requires it and the contested 
value amounts to at least 3,000 francs. This provision of the Fed- 
eral Constitution makes superfluous a right of Cantons to intervene 
in favor of their citizens if those are engaged in disputes with other 
Cantons. If a Canton is neither interested as to its private rights 
nor as to its public powers, it is excluded from intervention in inter- 
state disputes of the inhabitants of its territory or its citizens. These 
are fully protected by Federal jurisdiction, both in matters of 
private and public character. 

The law applied to interstate disputes by the Federal Court is in 
civil cases that private law, federal or cantonal, which in analogous 
cases between private parties would be applied according to the 
principles of intercantonal private law. In cases of public law 
Federal law takes precedence over all other legal prescriptions which 
might be in question. In second line conventional interstate law 
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peculiar to the parties will be applied and as subsidiary rule common 
intercantonal and in last resort international law. 

Disputes between Cantons are not necessarily of a legal character. 
Interests not protected by law, and therefore not recoverable before 
a court, may be of no less importance than subjective right, and if 
menaced or injured by another Canton may cause serious difficulties. 
In such cases intervention would be justified according to the current 
doctrine of international law, but is impossible in the relations 
between Cantons. There may be other cases in which, though they 
can be decided according to law, such a decision, albeit unassailable 
from a legal point of view, may be most unsatisfactory from the 
standpoint of equity and national politics. As the Cantons are 
strictly forbidden to have recourse to self-aid and can not, as sov- 
ereign nations can do, refuse to accept judicial proceedings in cases 
where vital interests are engaged, another mean must be provided 
for such conflicts. It consists in the intervention of the Federal 
Assembly. Though the Constitution does not give to the Confedera- 
tion special powers of this kind, the power to make the necessary 
provisions for keeping order and especially interstate peace belongs 
to the absolute implied powers of every compound state. It is impos- 
sible to suppose that the Constitution, by the prohibition of self-aid, 
would bring an interstate dispute simply to a deadlock or have it 
judged according to rules evidently not suiting the case. In this 
way the Federal Assembly intervened in 1884 at the request of the 
Canton of Zurich, when the Canton of Argovie refused to secure the 
payment of debts which some of its cities had guaranteed collectively 
with communes of the Canton of Zurich, while these latter had 
already been compelled to pay their share. The Confederation made 
an arrangement in making a favorable loan to the Cantons concerned 
prescribing the conditions of the payment and redemption of the 
debts. 

If in spite of all constitutional provisions violence between Can- 
tons is threatening or even breaks out, the Cantons concerned are 
obliged to give immediate notice to the Federal Council or 
in extreme cases are authorized to ask the aid of other Cantons. 
This latter provision, however, is obsolete. Though the Constitution 
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does not mention it, it is evident that in cases of interstate conflicts 
the Federal Council must intervene ex officio. The executive has, 
however, only limited power to settle the dispute. If armed inter- 
vention is necessary, the Federal Assembly is to be summoned, at 
least if more than 2,000 men are mobilized or the troops remain more 
than three weeks in active service. 

5. Matters of interstate concern 

Matters of interstate concern are matters which are ruled either by 
interstate law, Federal and intercantonal, or by pure Federal law, 
but having materially though not formally interstate character. To 
the first class of legal relations those belong in which Cantons are 
treated or recognized by Federal law as states, i. e., as essentially 
independent and coordinate commonwealths in their mutual rela- 
tions; to the second class those provisions of Federal law pertain 
which establish uniform rules without reference to interstate rela- 
tions, but relating to subjects in which a different treatment, by the 
Cantons, of citizens and noncitizens might be supposed. Thus, the 
right of taking a domicile anywhere, the liberty of trade and industry, 
etc., are guaranteed not only for intercantonal relations, but generally, 
viz., also for intercommunal relations. But if we look at these pro- 
visions of the Federal Constitution from the point of view of historical 
development, it is evident that Federal law points above all at an 
equal treatment of all Swiss citizens inside and outside their native 
Cantons. 

In the following notes no thorough and complete investigation into 
the Federal law relating to interstate relations nor into the autono- 
mous or conventional practice of Cantons is aimed at, but only a 
general survey of the most important matters of interstate concern. 

a. Nationality. — Federal law regulates only the naturalization 
of foreigners, i. e., it prescribes the conditions in which Cantons 
can naturalize aliens and in which they must recognize anew 
citizens who have lost personally or through their parents a former 
allegiance with a Swiss Canton. Besides that the Cantons are 
competent to regulate at liberty naturalization both of foreigners 
and of citizens of other Cantons. One important restriction is 
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laid upon Cantonal legislation — no Canton is allowed to expel 
from its territory one of its citizens or deprive him of his right 
of citizenship. If there are people belonging to no Canton the 
Federal authorities decide definitely which Canton has to recognize 
them as citizens. Cases of double allegiance to two Cantons are of 
no legal interest except in questions of intercantonal private law. 
Conflicts, unavoidable with international sujets mixtes, do not exist 
in intercantonal relations, because the Cantons do not exercise 
rights over their citizens outside their own territory, and especially 
because military service is uniformly regulated for all Swiss. The 
question of cantonal citizenship is not of considerable importance in 
intercantonal relations, because the Federal Constitution guarantees 
to the citizens of one Canton domiciled on the territory of another 
Canton an almost perfectly equal treatment with the citizens of 
that Canton. The only matter in relation to citizenship which has 
been settled by a concordat is the " Heimatschein " (certificate of 
cantonal citizenship) ; this or an equivalent paper is sufiicient for a 
Swiss to claim freedom of settlement in any place in Switzerland. 

b. Different treatment in legislation of cantonal citizens and other 
Swiss citizens. — The Constitution forbids, in principle, all differ- 
ential treatment, as has been stated above. However, such differences 
as are justified by the fact of residence and nonresidence are lawful. 
But all residents and all nonresidents are respectively to be treated 
equally; the fact of cantonal citizenship or of allegiance to another 
Canton is of no influence except in the cases reserved by the Federal 
Constitution. Some cases of differential treatment formerly general 
and only restricted by concordats have been explicitly prohibited by 
the Constitution, viz, the exit duty on property (traite foraine) 
translated from one Canton to another in consequence of emigration 
or succession, and the right of redemption (preemption) in favor of 
the citizens of the Canton where the property is situated. These 
relics of medieval law had already been abolished by interstate con- 
ventions since the beginning of the nineteenth century. 

If in principle all Swiss are to be treated equally, the same law 
is not necessarily applied to all. The Constitution provided Federal 
legislation on the application of private law to persons residing out- 
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side their native Canton. In 1891 a law was enacted by which 
domicile is defined and stated in which cases the law of the Canton 
of origin or the law of the Canton of actual domicile must be applied. 
This legislation will lose most of its importance when, in 1912, the 
Federal civil code will be put into force. 

c. Prohibition of double taxation. — The prescription concerning 
the equal treatment of all Swiss citizens excludes differential treat- 
ment in taxation, but does not make unlawful that the same value 
might be taxed twice under two different cantonal legislations. Such 
double imposition, however, is prohibited by the Constitution, which 
provides for Federal legislation on this subject. But the two Houses 
of the Federal Parliament never came to an understanding on the 
bills introduced. Nevertheless, the constitutional prohibition is ap- 
plied by the Federal Court and the numberless and elaborate deci- 
sions of this court offer a complete system of law relating to double 
imposition and make a special enactment now superfluous. The pro- 
hibition relates only to intercantonal double imposition ; not to inter- 
national and intercommunal conflicts of taxation. These disputes 
are in principle classed as interstate disputes on public law ; however, 
not the Cantons concerned, but the taxpayer appears in these cases 
as plaintiff before the Federal Court. Before 1874 the Constitution 
did not make any provisions about this matter; nevertheless the 
Federal Council (then competent) decided such cases because they 
were rightly considered as conflicts between the powers of the states. 
The prohibition relates only to direct taxation, not to police taxes, 
taxes on objects of luxury, stamp duties, etc. Taxes on personal 
property and income, including mortgages, are levied by the Canton 
of actual domicile ; taxes on real property, by the Canton where the 
estates are situated ; income from business, in the Canton where the 
concern is domiciled. 

d. Right of settlement. — Citizenship in Switzerland differs con- 
siderably from the law of citizenship in most other countries. It is 
a cantonal institution, not a Federal one. The Swiss nationality is 
only a necessary consequence of cantonal citizenship, and this latter 
is subject to the acquisition of the hereditary membership in a com- 
mune of the Canton. This membership, which is acquired by birth 
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or admission, entitles to unconditional right to take domicile in 
the commune and to public aid in case of poverty, and in some 
places to considerable economic advantages derived from the com- 
mon property of the community. In consequence of these circum- 
stances there are in all communes three classes of inhabitants besides 
the foreigners — members of the community, other citizens of the 
Canton being members of other communities, and citizens of other 
Cantons. Only the first class is in possession of all possible rights ; 
the second class is excluded only from the special rights connected 
with communal membership, because they enjoy these rights in the 
community where they are members. The third class can not claim 
more rights than the Federal Constitution prescribes as a minimum; 

Every Swiss, whatever his citizenship may be, has the right to 
settle in any commune in Switzerland on the only condition of 
submitting a certificate of citizenship. Settlement can be refused 
or withdrawn from those who, in consequence of penal conviction, 
are deprived of their civil rights. Settlement may also be withdrawn 
(but not refused beforehand) from those who have been repeatedly 
punished for serious offenses or who permanently come upon the 
charge of public charity, if the commune or the Canton of origin 
refuse to grant sufficient relief to the Canton or commune of domi- 
cile. Expulsion on account of poverty by the commune of domicile 
must be approved by the cantonal government and notified to the 
government of the Canton to which the expelled pauper belongs. 
Special provisions are in favor of indigent persons who fall ill or die 
outside their Canton of origin. The constitutional prescriptions 
relate only to persons who have settled in a commune ; not to tempo- 
rary residents. As heretofore the two Houses of the Federal Assem- 
bly could not agree upon bills regulating this matter, the legislation 
on temporary residents is still within the powers of the Cantons, 
considerably limited indeed by the general prescriptions of the Con- 
stitution. There exist some concordats concerning the police of non- 
resident people. 

The Cantons and communes of domicile can not require from the 
settlers securities or levy on them special or higher taxes than from 
their own citizens and members. Cantonal laws and regulations 
relating to settlement and the right of vote in communal affairs must 
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be submitted for approval to the Federal Council. The maximum 
of chancery taxes to be paid by the settlers is prescribed by Federal 
law. 

Swiss citizens who have settled outside their Canton or commune 
of origin are admitted to the exercise of political rights on the fol- 
lowing conditions, which represent the minimum of rights to be 
granted by the Cantons: In Federal elections and plebiscites the 
settler is entitled to vote as soon as he has submitted his certificate 
of origin. In cantonal and communal affairs he enjoys, after three 
months of residence, the same rights as the citizens of the Canton 
with the exception of participation in property of the community of 
communal citizens or other corporations and the right of vote in 
matters relating especially to the community of communal citizens 
(administration of the estates of the community, admission of new 
communal citizens, etc.). 

e. Freedom of trade and industry. — The freedom of trade and 
industry, which is in close relation with the right of settlement, is 
guaranteed by the Federal Constitution without reference to inter- 
state conditions. Among the restrictions to which this liberty is 
subjected there is one of intercantonal bearing. The Cantons may 
require proofs of competency from those who desire to exercise liberal 
professions. Federal legislation provided only for certain professions, 
such as physicians' and surgeons' uniform Federal examinations and 
certificates. In other professions the Cantons may make regulations 
as they think fit. It is recognized not to be contrary to the Consti- 
tution if for certain professions other than liberal certificates of 
competency are required, e. g., for surveyors, midwives, etc. There 
exist some concordats and reciprocity agreements on such subjects. 
The concordat for the admission of reformed ministers in the state 
churches extends the liberty of exercising a profession to a class of 
state officers. 

f. Civil justice. — Before civil law had been codified by Federal 
legislation the Cantons could agree upon uniform rules on private 
law. They did that only to a very limited extent. Intercantonal 
collisions of statutes, formerly the object of different concordats, are 
now settled by Federal legislation. 

As for the law of procedure in civil cases the Federal Constitution 
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contains some very important provisions. Legislation on the organi- 
zation of courts of justice and their procedure is, as far as Federal 
justice is not concerned, left to the Cantons. This power was 
expressly reserved when by the constitutional amendment of 1898 
the Confederation was given the unrestricted power of legislation in 
civil and criminal law. The difficulties which might flow from the 
independence of Cantons as to courts and proceedings are in the 
main made impossible by two prescriptions of the Constitution — 
the principle of forum domicilii and the execution of all definitely 
pronounced civil judgments in each Canton. 

The right of the solvent debtor, who has a domicile in Switzerland, 
of being sued for personal claims before the judge of his domicile is 
one of the most ancient rules of Swiss law and was recognized already 
in the league of 1291 and more distinctly in the interstate treaty of 
1370 (priest charter). The forum domicilii is prescribed by Federal 
law only for personal claims relating to private law. For claims 
concerning real estate there is no Federal rule, but it is recognized 
that in such cases the judge of the res sita is competent. For cases 
concerning the personal status, family, and succession law the Federal 
law on the civil relations of people domiciled outside the Canton 
of origin has made no special provision. 

In consequence of the principle of forum domicilii the property of 
a sued debtor situated outside the Canton of domicile can not be 
attached for personal claims. If the judge of the domicile has given 
his sentence, the sentence is to be executed also in any other Canton, 
but real estate creates no domicile for claims not relating to that 
estate. Seizure of property in order to secure the execution of legally 
pronounced sentences is regulated by the Federal law on bankruptcy 
and legal collection of debts. 

The right of forum domicilii is of an exclusively intestate char- 
acter and does not apply to the interior judicial organization of 
Cantons. 

The second important prescription of the Constitution, which 
relates to civil proceedings, is as follows: Civil judgments defi- 
nitely pronounced in any Canton may be executed anywhere in 
Switzerland. The rule covers only civil judgments — not those of a 
public character as, f. i., decrees of taxation. The Constitution does 
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not forbid that the Cantons by agreements of reciprocity or con- 
cordats establish rules securing the execution of judgments on more 
favorable conditions and a more extensive basis. The Constitution 
prescribes only the minimum. Federal law does not regulate the 
form in which execution is requested and granted. For want of 
Federal and interstate conventional rules the general rules of inter- 
national law are applied. 

A concordat relating to civil proceedings has been recently con- 
cluded in order to exempt Swiss plaintiffs, having no domicile in the 
Canton where they sue the defendant, from being compelled to give 
a cautio judicatum solvi, if such security is not required from the 
inhabitants. 

g. Criminal justice. — Extradition of fugitive criminals has al- 
ways been granted between Swiss Cantons and formed a part of the 
common law of the old leagues. The Mediation Constitution pro- 
nounced formally the principle which was since 1809 developed in 
different concordats. The concordat of 1809 is still in force in a 
very limited degree. The Federal law on extradition, which was 
enacted in 1852 and revised in 1867 and 1872, has superseded 
almost entirely the law of the concordats. Federal law is incom- 
plete and makes extradition obligatory only for enumerated cases. 
Extradition can not be made compulsory by Federal legislation for 
political crimes and crimes committed by means of the printing 
press. 

A Canton is not obliged to deliver to another Canton its own 
inhabitants (not only citizens) on the condition of punishing them 
by its own courts. 

The prescriptions of Federal law contain only the minimum; the 
Cantons are free to grant extradition also in other cases and so they 
do, mostly on the basis of reciprocity agreements. Therefore, the 
incompleteness of the Federal law does not cause serious disad- 
vantages. By concordats extradition has been extended to police 
cases and even execution has been secured by a particular concordat. 

The Federal law on extradition makes also provisions for the 
cooperation of the criminal authorities of different Cantons. They 
are obliged to make, at the request of officers of another Canton, 
investigations and hear witnesses. 
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Commissions of inquiry and extradition are to be effected without 
charge. 

h. Various matters. — The above-mentioned matters are those 
which are of greatest interest not only in interstate but also in inter- 
national relations. It would be almost impossible to state all cases 
in which interstate relations exist or at least are possible. Some 
matters of high importance in international law are on account of 
Federal institutions beyond the reach of interstate law — import and 
export, railways, telegraph. In other matters the space left to 
interstate law is narrow or large according to the extent of Federal 
powers and law. But even on subjects within the power of the 
Cantons these have in most cases made no regulations of an inter- 
state character. 

Concordats and other intercantonal treaties have been concluded 
on the following subjects, not mentioned above : Control of vagrant 
and other dangerous people, passports, transportation of surrendered 
criminals and of destitute people sent to the commune of origin, 
collections for pious and similar institutions, traffic of motor cars 
and bicycles, official register of medicaments, control of patent 
medicines, extinction of insects noxious to agriculture (May bugs, 
etc.), protection of young people abroad, relations of vicinage, exer- 
cise of patented professions in frontier districts, mortgages on estates 
divided by intercantonal boundaries, taxation of real estate in 
boundary districts, navigation police and fisheries in intercantonal 
waters, etc. 

A concordat of great importance is the treaty of Langenthal of 
1828, by which the Cantons of Lucerne, Berne, Soleure, and Zug 
(Argovie, Thurgovie, and Basle adhered later) created a common 
Roman Catholic bishopric of Basle, since in the period of the revolu- 
tion the ecclesiastical organization of Switzerland had undergone 
fundamental changes. 

The catalogue of concordats could easily be continued and still 
to-day new concordats, either of particular or general character, are 
concluded when the interests of Cantons require a definite and legal 
regulation of certain interstate relations or if Federal legislation 
seems to be impracticable at this time. 

Max Huber. 



